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Before the Federal Communications COMMiSSIOR. .. mouuiNCATIONS CONMISSION
OFFICE OF THE SECRETARY

Washington, D.C. 20554

In the Matter of
Implementation of Sections of
the Cable Television Consumer
Protection and Competition Act
of 1992

MM Docket No. 92-26

Rate Regulation

To: The Commission

Comments of Counsel To The Municipal Franchising Authorities

(Duncan, Weinberg, Miller, & Pembroke, P.C.)

Introduction and Summary

The Federal Communication Commission’s proposal, in iﬁs Report
and Order and Further Notice of Proposed Rulemaking, MM Docket 92-
266, adopted April 1, 1993, to exclude the rates of cable systemé
with less than thirty percent penetration ("below 30 systems”) in
its calculation of a rate benchmark is in accordance with The Cable
Television Consumer Protection and Competition Act of 1992 (the
"Act") and well within the Commission’s authority; the language of
the Act does not state nor indicate anything to the contrary.
Moreover, this conclusion is in agreement with its stated purpose
and does not conflict with established principles of statutory
construction. Comments by cable operators and associations to the
contrary are flawed and misleading. Many of the comments have
incorrectly identified the issue at hand and are based upon the

perpetuation of monopolies and the hoarding of monetary resources.

No. of Copies recd__ {2 %\

ListABCDE










the
agency informs itself about the matters that were specified by

Congress, it can dismiss any enumerated factor if it does not
consider it significant. BASF Wyandotte Corp v. Costle, 598 F.2d4
637, 662, 663 (1st Cir. 1979), cert, denied, 444 U.S. 1096 (1980).
(See the Joint Comments of Bell Atlantic, GTE, and The NYNEX
Telephone Companies, MM Docket 92-266, page 12). If indeed the

Commission chooses to exclude the rates of the systems after

examination and analyses, it will have fulfilled its statutory
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it is nothing more than a self serving attempt upon the part of
several cable operators who wish to ensure as high a benchmark as

possible.

The Exclusion of Below 30 Systems Will Establish an Appropriate and
Competitive Benchmark

Tele-Communications, Inc., Time-Warner Entertainment, and

Arjizona_fahle Telewvision Alsg gontend that the henchmark mpaygnot




of programming upon subscribers./ This impending doom simply does
not exist nor will it come to pass.

The assertion that the exclusion of the below 30 systems would
result in too small a sample and yield too unreliable a result is
incorrect. The sample size the Commission proposes to use is
significant and in essence represents the total number of such
systems it was able to identify at the time of the survey.u/
Simply including the rates of the below 30 systems, which are often
quite high and not reflective of competition, but rathe;_nther
factors that cause higher overall rates, would skew the sample, not
increase its validity.Ly Additional published studies that
examined the rate differential between competitive and

noncompetitive systems support the Commission’s findings.“/

1ll/ Comments of Arizona Cable Televiéion upon the Further Notice

of Proposed RulemakingE MM Docket 92—266! June 17E 1993! page 12-
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The Rates of Below 30 Systems May be High Due to Factors Other Than
Competition

The low penetration of cable systems does not necessarily
result from the presence of other forms of low priced competition;
in the instant case the inclusion of the below 30 systems would
very significantly skew the benchmark upwards. Consequently,
including these rates defeats the purpose of establishing a
competitive benchmark, because it serves to dilute the actual price
differential between competitive and monopoly markets .

Factors that contribute to low penetration are primarily high
priced service, incomplete cable plant, and low community demand
for cable.!® The location and the corresponding demographics of
these low penetration systems are also critical. Many of the areas
in which they are located are unusually poor or the population in
the service area is elderly (since the best cable markets are those
populated by families with children, areas with a large elderly

population are 1likely to have 1low penetration)uu/ Other

14/(...continued)

June 28, 1993.
According to the Commission’s survey the rate differential

between competitive and noncompetitive systems is approximately 18
percent: If the below 30 systems are included in the benchmark, it
will be at 10 percent; if they are excluded, it will be at 28
percent. Comments of Continental Cablevision, MM Docket 92-266,

June 17, 1993, page 1.

15/ Thomas W. Hazlett, Affidavit, In the Matter of Implementation
of Sections of the Cable Television Consumer Protection and

Lomnatitine Ant ~nf 1982 RataRoeanlatdnn_MM Dnnbet 07-3F6 rrnean

6-7.
16/ Thomas W. Hazlett, Telephone Interview, June 28, 1993.

17/ Thomas W. Hazlett, Affidavit, page 10.



determinants include seasonal fluctuations in population (i.e. part
time residents), a large non-English speaking population, as well
as unreliable signal quality, substandard customer service and an
unappetizing programming menu.¥ Low penetration, thus, may not be
indicative of competition or the potential for competition.
Several commentors, nevertheless, have predicted gloom and
doom if the competitive benchmark is established; this is simply
untrue and merely represents monopoly interests trying desperately
to maintain their grasp upon subscribers in the face of public
outcry. Viacom,uv Colony Communications,ﬂy Time Warner,u/ Tele-
Communicétions, Inc.,ﬂy and others, all begin their comments by
asserting the Commission has no legal authority to exclude.the low
penetration systems; ultimately, however, each discusses and/or
concludes by predicting massive revenue losses for the industry.
Quite clearly, if the Commission establishes a competitive
benchmark, rates will, for most cable systems, decrease. Cable
operators, however, would be permitted to recover all of their
costs and a reasonable rate of return on investment under a cost-

of-service approach. There have been similar concerns by small

18/ Id.

19/ Comments of Viacom, Inc., MM Docket No. 92-266, June 17, 1993,
page 2.

20/ Comments of Colony Communications, MM Docket 92-266, June 17,
1993, page 4.

21/ Comments of Time Warner, MM Docket 92-266, page 4.

22/ Comments of Tele-Communications, Inc., MM Docket No. 92-266,
page 4.
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A Competitive Benchmark Will Not Force the Industry to Cease
Research and Development and Expansion of Services

Arizona Cable Television, among others, also expressed great

concern in its comments that the incentive to improve service,

will disappear if the benchmark is set at competitive levels.

The assertion that a benchmark based upon competitive levels will
wreak havoc within the cable industry is simply baseless. Congress
specifically enacted the legislation to combat the power and
control which the industry has over subscribers by regulating rates
and encouraging competition.ﬂv National Cable Television echoes,
nevertheless, a familiar tune among several commentors: the rates
of competitive systems may be artificially low due to short term
price wars; National complains that these skirmishes do not allow
for the coverage of costs plus reasonable profit.ﬁ/ Yet, what
National is describing is not artificially low prices due to
warring factions attempting to annihilate one another, but
competition, pure and simple. Other industries encounter
competition, often quite fierce, in order to stake a foothold in
the market. The simple fact is that the cable industry has been so
used to 1little or no real competition that they cringe at the
prospect of it. They are desperately clinging to the hope that

their monopolies will remain intact. Basic economic theory tells
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us, however, that monopolies result in allocative inefficiencies.
Since there is no competition, a monopoly may be careless about its
cost controls and resources may be wasted.¥ such theory has been
played out in the cable industry. A competitive benchmark,
especially a meaningful one, which here would involve the
elimination of the below 30 systems, can help to alleviate this

burden the industry has placed upon consumers.

Conclusion

The Commission may and should lawfully exclude the rates of

below 30 systems in its calculation of a competitively based rate

benchmark.
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34/ Economicg, Third Edition, Wonnagitt, Paul, and Wonnagitt,
Ronald, McGraw-Hill Book Company, New York, 1986, pages 516, 523.
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